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FAQs: Creating a Commission to Investigate January 6th and
Prevent Future Attacks

The U.S. has a long history of establishing independent commissions to undertake investigative
and advisory work on complex national issues.” These commissions have typically served to both
complement and cohere investigatory work by Congress and the Executive Branch; to provide the
public with an authoritative source of information about a complex national issue; and to deliver
comprehensive recommendations to policymakers generated by nonpartisan experts.

In the wake of the January 6th assault of the U.S. Capitol Complex, a broad and bipartisan range

of former senior government officials,? advocacy organizations,® former 9/11 Commissioners,* and
current lawmakers® have called for a national commission® to investigate the facts and causes of the
attacks and to deliver findings and recommendations in order to prevent similar attacks in the future.
The following FAQs are intended to provide summary answers to commonly asked questions about such
a commission.

Why a commission?

Independent national commissions have been used in the past to assist the federal government in
large-scale investigatory and advisory work. Commissions have been employed by Congress in the
wake of, and in response to, significant national crises, and to solve for distinct challenges where other
tools fall short.” If structured properly with appropriate powers and resources, commissions can be
especially well positioned to:

+ Interrogate complex causes: Commissions can assemble a wide variety of experts across a broad
range of topics to interrogate an event’s complex and interacting causes. As was the case with the
September 11th attacks, such a commission is especially appropriate in relation to January 6th
which, as national security officials have explained, was the result of a breadth of complex national
security threats beyond the immediate intelligence and security failings that precipitated the
event—ranging from disinformation campaigns, to non-transparent financing of extremist groups,
to potential malign foreign influence operations.®

» Pull together threads from separate investigatory work: National crises may instigate
investigatory work across a wide range of government entities. In the case of January 6th,
investigations are ongoing not only across the legislative and executive branches, but also across
state and local entities, such as state law enforcement. The sprawling and decentralized nature of
these investigations poses at least two significant problems: (1) it is difficult for the public to track
and comprehend the work of disparate investigations; and (2) it is difficult for lawmakers to access
a centralized source for conclusive findings and analysis. National commissions, therefore, can
cohere various investigatory efforts for both the public and for lawmakers.

* Create space for nonpartisan analysis: Properly led, funded, and staffed, independent
commissions can establish a constructive distance between sensitive topics and the risks of
partisanship. As was the case with the 1967 Kerner Commission, which investigated violent and
race-related civil unrest, independent entities can be especially well positioned to objectively
examine events. Similarly, Congress established the 9/11 Commission “in part because of a
recognition that congressional investigations of the attacks on the World Trade Center and
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Pentagon had possessed a limited scope and were marred by the partisan goals of some
lawmakers.”®

» Dedicate focus over a longer time horizon: Commissions can serve as dedicated investigatory
instruments insulated from political pressures and free from competing priorities. In contrast to
congressional committees, which are often under significant time and resource constraints, and
must wrestle with competing priorities, commissions can serve Congress’s needs (i.e., investigate
events and deliver advice) but through exclusive focus on the issue over a longer period of time.

» Deliver authoritative recommendations: Properly led, funded, and staffed, commissions can
command public trust as a source of nonpartisan, objective, and expert recommendations behind
which the public and lawmakers can unite. To be sure, commissions do not always guarantee
universal legitimacy or support. Nonetheless, they are likely better positioned to assemble and
deliver findings and recommendations that enjoy broader-based support than traditional partisan
actors.'’® Research also suggests that commissions can build public trust and confidence over
time.™

Why are congressional efforts by themselves not sufficient?

As referenced above, a commission can excel precisely where Congress experiences difficulties,
including by (1) distancing itself from partisanship, (2) cohering investigatory work across all of
government, and (3) giving an issue undivided attention, free from competing priorities. Additionally,
there are at least two other critical reasons why a commission is well positioned to complement
congressional efforts.

First, a national commission can solve for jurisdictional issues in Congress. A thorough probe of

the January 6th assault would need to at minimum examine issues spanning homeland security,
intelligence, communication technologies, nontransparent financing, and potential foreign involvement,
among a variety of other issues that may have contributed to the attack, according to security and
intelligence officials."? No single congressional committee possesses jurisdiction over all these areas.
However, as a solution, Congress can authorize a commission with “the mandate and expertise

needed to cover many bases,” as it has frequently done.'® This was most recently the case with

the bipartisan Cyberspace Solarium Commission, which examined a variety of issues that spanned
multiple committees’ jurisdictions and delivered wide-ranging recommendations that Congress in turn
enacted.™

Second, congressional committees have in practice struggled to effectively enforce compliance

with their subpoenas in order to compel the production of documentation and testimony critical to
investigatory work, especially with respect to sensitive national security issues where a variety of
privilege claims may prevent timely and full access to information.'™ A commission signed into law
by the President, and thus authorized by both branches to issue and enforce its subpoenas, is likely
better positioned to effectively engage with Executive Branch entities throughout its fact-finding
processes.'®

Does a commission risk duplicating investigatory work by Congress?

There are several important ways to ensure a commission avoids the risk of duplicating efforts, and
instead complements and expands upon congressional investigatory work. First, legislative language
can explicitly direct a commission to avoid duplication and coordinate with existing or recent
investigations by congressional committees, as well as investigations by other government bodies,
including law enforcement. Second, in practice, commissions have often fo/lowed congressional
investigatory work—i.e., built upon the groundwork laid by lawmakers.



The 9/11 Commission provides a strong model for reference, as it directly followed the Joint Inquiry
by the House Permanent Select Committee on Intelligence and the Senate Select Committee on
Intelligence.’” According to members and staff of the Commission, the groundwork laid by the Joint
Inquiry formed much of the basis for the Commission’s work.'® Thus, properly directed and sequenced,
commissions can carry forward initial investigative work by Congress, strengthening the federal
government’s response.

Will a commission delay current fact-finding efforts by Congress?

No. Particularly with respect to issues that implicate the nation’s security, a commission would not—
and should not—cause inappropriate delays in urgent fact-finding efforts. Instead, as is currently
underway via multiple ongoing investigations in both chambers of Congress with respect to January
6th, lawmakers should investigate and remedy the most immediate security concerns. In addition to
cohering a complete picture of events that build upon congressional work, a commission should be
directed to recommend remedies to the event’s underlying causes in order to prevent the recurrence
of an attack. For example, the Commission could recommend that Congress modernize the Electoral
Count Act of 1887, as the act’s dated text led to confusion and disagreement about the processes for
election disputes.

As with the federal government’s response to September 11th, immediate investigations by Congress
and various executive agencies have worked to rapidly secure the country against another imminent
attack. And just as the 9/11 Commission was permitted to investigate a multitude of underlying causes
of the attack, including structural vulnerabilities—such as the balkanization of intelligence gathering
and sharing—that permitted the government’s security and intelligence failings, so too should
Congress empower a commission to look into the vulnerabilities that led to the January 6th attacks.
Thus, near-term fact-finding exercises by Congress and the broader remit of a Commission serve
complementary but distinct purposes.

How would a commission affect the ongoing work of federal law
enforcement?

Criminal investigations and prosecutions are essential to understanding what happened on January 6th,
who was responsible for the associated crimes, holding those individuals accountable, and deterring
similar behavior in the future. But not all of the activity that must be understood and deterred was
criminal in nature. Thus, much will fall outside the scope of current law enforcement investigations.
Furthermore, criminal prosecutors secure convictions; they do not make recommendations for reform.
A 1/6 Commission would complement the work of federal law enforcement.

Additional guardrails can also ensure that investigations are complementary. Legislation can
expressly require respect for ongoing law enforcement investigations and that commission staff “build
upon the investigations of other entities and avoid unnecessary duplication by reviewing the findings,
conclusions, and recommendations.” Additionally, there are existing procedures in place to ensure
that the parallel efforts operate in symbiosis rather than competition or distraction. The Department
of Justice frequently tackles issues that have civil, criminal, regulatory, and administrative components
and has policies that stress early and frequent communication, coordination, and cooperation with
parallel proceedings.' Those practices should guide federal law enforcement and the commission’s
investigators as well.



How would a commission be credible in a polarized environment?

National commissions do not guarantee uncontested public support. However, existing research
suggests that independent commissions “often excel at bipartisanship, particularly compared to
other political institutions.” A vast majority (more than two-thirds) of national commissions have
issued unanimous reports, despite membership comprising individuals representing both political
parties.?°

The same research finds that “commissions are more likely to conduct their work in a bipartisan
manner and reach consensus on their findings and recommendations when their members are not
holding public office or engaged in other political roles during their tenure.”?" Thus, policy decisions by
lawmakers in the design of a commission’s membership structure, composition, and qualifications have
direct and significant implications for its ability to command credibility and generate public support.

Questions? Contact:
* Elise Wirkus, ewirkus@issueone.org
» Grant Tudor, grant.tudor@protectdemocracy.org
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